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April 15, 2022 

VIA EMAIL 

Hon. Stan Pulliam 
c/o Kelly O’Neill, Jr. 
Development Services Director 
City of Sandy 
Sandy City Hall 
39250 Pioneer Blvd. 
Sandy, OR 97055 

RE: Roll Tide Properties Corp. / Deer Meadows Subdivision Appeal 21-061 AP 
(Appeal of File No. 21-014 SUB/TREE) 

Dear Mayor Pulliam and Councilors: 

This firm represents Roll Tide Properties Corp., the Applicant in the above-referenced file.  This 
letter sets forth the Applicant’s response to the Council Staff Report for the April 18, 2021 
Council hearing, which recommends denial of the Applicant’s appeal and by extension, denial of 
the Applicant’s subdivision application.  For the reasons below, the Council should grant the 
Applicant’s appeal and reverse the Planning Commission’s decision.   

On February 22, 2022, the Applicant requested and the Council granted a continuance to April 
18, 2022 to allow the Applicant and staff to work together on an updated design that would 
address some of staff’s concerns regarding dimensional standards and which would propose a 
parkland dedication to satisfy the City’s stated requirement for 0.93 acres of parkland.   The 
Applicant and staff did, in fact, work together to reduce the number of compliance issues that 
staff had identified in its original Staff Report.  Attached is revised subdivision concept which 
demonstrates how all clear and objective criteria can be satisfied, which the Applicant offers as a 
proposed condition of approval.  Exhibit 1.  The proposed concept also shows how the 
Applicant could dedicate 1.08 acres of new parkland, which would connect to the existing Deer 
Pointe Park via pathways through the property and across proposed Street A, as well as some 
additional parkland directly abutting the Deer Pointe Park property.  

ORS 197.522(3) provides as follows: 

“If an application is inconsistent with the comprehensive plan and applicable land 
use regulations, the local government, prior to making a final decision on the 
application, shall allow the applicant to offer an amendment or to propose 
conditions of approval that would make the application consistent with the plan 
and applicable regulations.” 

EXHIBIT KKK
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As the revisions shown in Exhibit 1 resolve any inconsistencies with applicable clear and 
objective standards and criteria, the Council should impose a condition of approval requiring the 
final subdivision plat to be consistent with Exhibit 1 to this letter.  And, while the Applicant 
does not concede that the City’s park dedication requirements are either clear and objective or 
sustainable without just compensation, the Applicant offers the proposed condition requiring the 
parkland shown on Exhibit 1 pursuant to ORS 197.522(3) in order to satisfy the City’s request 
for parkland dedication, regardless of the City’s justification for that requirement.  

Exhibit 1 does not show an extension of Dubarko Road to Highway 26 for two reasons, one 
practical and the other legal.  The first reason is that the Council and public raised concerns 
regarding a Dubarko Road extension during its consideration of the prior plan amendment and 
subdivision for this property (known as “Bull Run Terrace”).  The second reason, which has 
been explained in the Applicant’s prior arguments and summarized below, is that the City lacks a 
legal basis to require a Dubarko Road extension under the applicable standards and criteria.  

Thus, the revisions shown on Exhibit 1 represent a genuine effort on the part of the Applicant to 
propose a condition on the Application that will make the Application desirable to the Council 
and the City while also resolving as many of Staff’s concerns as is feasible.  In fact, of the twelve 
issues identified in the original Staff Report, only four remain, which are entirely derivative of 
the key issues discussed below.  The Applicant sincerely appreciates the hard work of City Staff 
on these revisions and the additional time staff took to revise the Staff Report to reflect them.   

1. Key issues. 

As noted above, with many of the Staff’s concerns resolved with the updated subdivision 
proposal, there remain two primary issues and one secondary issue.  These are summarized and 
addressed below. 

A. Parkland dedication.  

According to City Staff, the proposed development requires approximately .93 acres of parkland 
based on the City’s dedication methodology set forth in Sandy Development Code (“SDC”) 
17.86.10.  The Application now proposes 1.08 acres of parkland, which is approximately 14 
percent above the minimum under the City’s current dedication formula, and would meet SDC 
17.86.10.  

The remaining concerns about parkland stated in the Staff Report for the April 18th hearing 
appear to be that the parkland does not abut the Deer Pointe Park property.  Locating the park 
improvements here would prevent much of the property from being developed for single family 
uses and would make the project financially infeasible.  The additional public parkland shown in 
Exhibit 1 would be connected to the existing Deer Pointe Park property with a pedestrian trail 
that can be easily accessed from the park across proposed Street A; this also has the advantage of 
creating a public park access to Highway 26.  
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The proposed parkland represents the best possible accommodation of parkland that the 
Applicant can offer while still maintaining a feasible development. While the Applicant does not 
concede or waive any arguments regarding the inapplicability of the parkland dedication 
requirement, the Council can find that the proposed public park tract is sufficient to satisfy the 
City’s parkland dedication requirements as stated in SDC 17.86.10.  

The proposed parkland would meet the standards of SDC 17.86.20 because homes front on the 
parkland, because the parkland is proposed as a contiguous unit, and because the parkland is 
sufficiently large to meet the active use requirements of SDC 17.86.20.C.  

Finally, despite any recommendations from the City’s Parks and Trails Advisory Board, the 
City’s 1997 Parks and Trails Master Plan has not been incorporated into the SDC and is therefore 
inapplicable under ORS 197.195(1).  Even if it were, there is no provision in that plan that 
specifically requires the Applicant to dedicate additional parkland at this, or any other, particular 
location on the subject property. That said, the Applicant has laid out the proposed park to 
provide the maximum connectivity and synergy with the Deer Pointe Park property.    

B. Dubarko Road. 

The updated subdivision proposal does not include an extension of Dubarko Road, which is the 
key issue animating Staff’s findings nos. 19–22, 28–30, 30.A and .C, 33, and 51.  As stated 
above, the prior application (Bull Run Terrace) was denied by the Council largely because of the 
then-proposed Dubarko Road extension.  While an applicant may voluntarily construct such an 
improvement, in this limited-land use decision context the City lacks a clear and objective 
mechanism in the SDC to force the Applicant to make such a connection.  

C. House orientation and frontage improvements on Highway 26. 

There are serious livability downsides to orienting dwellings to face Highway 26.  The proposed 
public park tract would provide a meaningful buffer between dwellings and the highway.  For 
these reasons, the Applicant does not propose to place single-family lots directly on Highway 26, 
except for Lots 23 and 24, which must abut Highway 26 due to the triangular shape of the 
subject property.  The Application can meet SDC 17.82.20 by orienting homes on those lots to 
Highway 26 and there is no evidence in the record that the Application cannot meet that 
standard.  Pursuant to ORS 197.522(3), the Council should impose a condition to meet this 
standard if the Council finds that it applies.   

The Applicant does not propose frontage improvements on Highway 26 because the proposed 
development will not utilize Highway 26 for access.  The legal aspects of requiring such frontage 
improvements are discussed in detail, below.  

D. The City may apply only clear and objective standards, conditions, and 
procedures to the Application.  

ORS 197.307(4) provides that local governments may adopt and apply only clear and objective 
standards, conditions, and procedures regulating the development of housing, including needed 
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housing, and precludes governments from unreasonably increasing the cost of housing or causing 
unreasonable delay.  ORS 227.173(2) provides that “when an ordinance establishing approval 
standards is required under ORS 197.307 to provide only clear and objective standards, the 
standards must be clear and objective on the face of the ordinance.”   

Land use regulations are not clear and objective if they impose “subjective, value-laden analyses 
that are designed to balance or mitigate impacts of the development on (1) the property to be 
developed or (2) the adjoining properties or community.” Rogue Valley Assoc. of Realtors v. City 
of Ashland, 35 Or LUBA 139, 158 (1998), aff'd, 158 Or App 1, 970 P2d 685, rev den, 328 Or 
594 (1999).  And, regardless of whether a given regulation is “designed to balance or mitigate 
impacts,” it must also be both clear and objective.  Id. at 155–56 (“Dictionary definitions of 
‘clear’ and ‘objective’ suggest that the kinds of standards frequently found in land use 
regulations lack the certainty of application required to qualify as ‘clear’ or ‘objective.’”).  More 
fundamentally, standards that are susceptible to multiple interpretations are not clear and 
objective.  Parkview Terrace Development, LLC v. City of Grants Pass, 70 Or LUBA 37, 52–53 
(2014); see also Walter v. City of Eugene, 73 Or LUBA 356, 360–64 (2016) (citing a standard’s 
“multiple possible interpretations” as a basis to find it not clear and objective).   

The Application is for needed housing.1   ORS 197.522(2) and ORS 197.522(4) require local 
governments to approve needed housing applications that are consistent with, or can be made 
consistent with through reasonable conditions of approval, the comprehensive plan and 
applicable land use regulations, and to deny applications that are not. Relatedly, ORS 
197.522(3),2 allows an applicant to amend its application or to propose reasonable conditions to 
make its application consistent with the comprehensive plan and applicable land use regulations.  
What this means is that, if the Applicant proposes a condition of approval that would satisfy a 
given approval criterion that the Application does not otherwise meet, the Council must impose 
the proposed condition of approval in lieu of denying the Application.  

Many of the reasons set forth in the Staff Report that form the basis of Staff’s recommendation 
of denial do not stand up to Oregon’s needed housing statutes.  Many standards in the SDC are 
not clear and objective on their face or even when interpreted, and as such, cannot be applied to 
the Application under Oregon’s needed housing rules; examples of these standards are 
highlighted in the Applicant’s September 24, 2021 letter to the Planning Director.  Further, the 
City does not offer a clear and objective approval process for subdivisions under ORS 
197.307(6).  And, the Council cannot deny an application that is consistent with the 
comprehensive plan and applicable land use applications and/or that can be made consistent by 
                                                 
1 This Application is a “needed housing application” because a need has been shown for 
additional dwelling units at all density levels in the planning period between 2014 and 2034.  
This is reflected in the City’s Urbanization Study adopted in Jan. 2015 (Rod. 2015-01).  Exhibit 
2 includes excerpts of this study which identify the City’s additional housing need.   
2 “If an application is inconsistent with the comprehensive plan and applicable land use 
regulations, the local government, prior to making a final decision on the application, shall allow 
the applicant to offer an amendment or to propose conditions of approval that would make the 
application consistent with the plan and applicable regulations.”  
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the imposition of reasonable conditions of approval.  ORS 197.522(2)-(4).  Finally, under ORS 
197.522(3), the Council must allow the Applicant to amend the Application or to propose 
reasonable conditions that will cause the Application to meet all relevant approval criteria.   

E. The City cannot require dedication of parkland because the Development 
Code’s procedures for such requirement are not clear and objective.  

The regulatory scheme created for park dedication is not clear and objective, and therefore is not 
applicable under ORS 197.307(4).  SDC 17.86.10 includes a requirement that all residential 
development dedicate a certain amount of parkland based on the formula in SDC 17.86.10.B.  
Alternatively, an applicant may pay a fee-in-lieu for required parkland under SDC 17.86.40.  
While Staff contends that the formula for parkland dedication is clear and objective, that is not 
all that ORS 197.307(4) requires.  It also requires that local governments “[…] apply only clear 
and objective […] procedures regulating the development of housing,” and that the “standards, 
conditions and procedures…may not have the effect, either in themselves or cumulatively, of 
discouraging needed housing through unreasonable cost or delay.” Emphasis added. 
 
The SDC is without any clear and objective guideposts as to whether a developer must provide a 
fee-in-lieu payment or parkland dedication, and neither decision can be made without the 
inherent consideration of the other option because SDC Chapter 17.86 provides for both.  Thus, 
the decision maker must exercise discretion in deciding to require one or the other, and it is the 
required exercise of discretion that makes the parkland dedication requirement inapplicable 
under ORS 197.307(4).  Consequently, Staff is unable to explain how its recommendation that 
parkland be dedicated next to Deer Pointe Park was based on a clear and objective procedure.  It 
is also worth noting that City staff now proposes to amend this section to make it clear and 
objective, which supports the Applicant’s point that it is currently not.  See Exhibit 3.   
 
Finally, it is irrelevant that the proposed lots are not arranged as required by SDC 17.86.20 
because there is no clear and objective method by which an applicant can predict whether park 
land dedication or a fee-in-lieu will be required.  More importantly, it is not clear how any parcel 
that is not a perfect square could be laid out as shown in 17.86.20.A, nor whether higher- or 
lower-density zoning could allow parkland development “as shown” in that section.  As such, 
there is no way, as a practical matter, for Subsection A to be applied in a clear and objective 
manner.  Subsection B is not clear and objective because there is no definition of “continuous 
unit” in the SDC.  Subsection C is not clear and objective because it provides no objective 
benchmarks for determining how parkland can “accommodate place structures, play fields, 
picnic areas, or other active park use facilities.  Exhibit 3 provides evidence that at least City 
Staff agrees that these standards are not clear and objective and cannot be enforced.  
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2. The City may not require dedication of parkland, extension of Dubarko Road 
through the Subject Property, or frontage improvements on Highway 26. 

A. The Transportation System Plan (“TSP”) and Parks and Trails Master 
Plan are not expressly incorporated into the land use regulations. 

The Applicant has submitted an application for a subdivision, which is a limited land use 
decision as defined by ORS 197.015(12).  Under ORS 197.195(1), cities are required to 
incorporate all comprehensive plan standards applicable to limited land use decisions into their 
land use regulations.   The City of Sandy’s approval criteria governing review of a tentative plat 
for a subdivision fails to expressly incorporate the Sandy Comprehensive Plan or TSP.  
Specifically, SDC 17.100.60(E)(3) requires a showing that the “proposed street pattern is 
connected and consistent with the Comprehensive Plan or official street plan for the City of 
Sandy.”  This is not sufficient to meet the incorporation requirements of ORS 197.195(1) 
because it merely refers generally to the Comprehensive Plan and the City’s official street plan.   

Staff also recommends denial because the Application does not propose to dedicate parkland 
adjacent to Deer Point Park, as that park is designated on the 1997 Parks Master Plan.  
Consequently, according to Staff, the Application violates SDC 17.86.10 and/or 17.86.40.  
Staff’s conclusions are incorrect.  The Parks Master Plan is not applicable to the Application 
because, as explained above, the Application is a limited land use decision. Limited land use 
decisions are not subject to comprehensive plans or their elements unless such provisions are 
expressly incorporated into a city’s land use regulations. ORS 197.195(1). As evidenced by 
Exhibit 3, the Parks Master Plan is not incorporated into the SDC. Therefore, the Parks Master 
Plan does not supply any criteria or standards applicable to the Application. 
 
Indeed, all references to the City’s TSP, Parks Master Plan, street plans, and Comprehensive 
Plan found in Chapter 17.84 and Chapter 17.100 of the SDC are not incorporated because none 
specify which policies and standards actually apply.  Thus, these requirements cannot be applied 
to the Application. 

B. In order to require dedication of parkland, an extension of Dubarko Road 
and or frontage improvements along Highway 26, the City must 
demonstrate that those requirements have an essential nexus and are 
roughly proportional to the project’s impacts on those facilities.  

The Staff Report suggests that the Applicant should be required to dedicate certain land as 
parkland to expand Deer Pointe Park, to extend Dubarko Road to Highway 26, and to provide 
frontage improvements on Highway 26.  Such dedications are subject to the Takings Clause of 
the Fifth Amendment of the U.S. Constitution.   

Requiring a landowner to convey its private property rights in exchange for development 
approval is a takings (unconstitutional condition) unless there is an “essential nexus” between the 
condition and the government interest.  Nollan v. California Coastal Com., 483 U.S. 825, 836-37 
(1987).  Additionally, to withstand a legal challenge, the condition must be “roughly 
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proportional” to the expected impacts caused by the proposed development.  Dolan v. City of 
Tigard, 512 U.S. 374, 391-395 (1994).  The Nollan and Dolan takings analysis must be done on 
a case-by-case basis, and the City carries the burden of demonstrating in the first instance that 
any exaction has a nexus to and is roughly proportional to the nature and degree of the projected 
impacts of the project.  The City is required to make an “individualized determination” and 
“some effort to quantify” evidence in the findings to support a conclusion of rough 
proportionality.  Dolan, 512 U.S. at 391.  The Nollan/Dolan analysis applies to requirements to 
pay money or make public improvements in addition to requirements to dedicate property.  
Koontz v. St. Johns River Water Management District, 570 U.S. 595 (2013). 

There is no demonstration in the record that the requirements for the Dubarko Road extension 
and parkland dedication have a nexus to any governmental interest other than the City’s general 
policies showing the street extension and parkland dedications.  However, such policies do not 
constitute the required nexus; rather, a local government must show that “the proposed project’s 
impacts, either alone or in combination with other construction, are ones that ‘substantially 
impede’ the interest identified by the government.”  Hill v. City of Portland, 293 Or App 283, 
290-291 (2018). 

Staff has made no attempt to identify the essential nexus between the impact of the project on the 
City’s park system and the dedication requirement, and no attempt to explain how the 
requirement is roughly proportional to the project’s impacts.  Relying on a broadly-applicable 
dedication formula is insufficient because such a determination must be individualized. Dolan, 
512 U.S. at 391.  Moreover, simply imposing the same level of exaction on all housing projects 
does not prove there actually is a nexus between that housing as the parks dedication requirement 
itself.  Hill, 293 Or. App. at 290-291. 

The City’s requirement for frontage improvements on Highway 26 also fails to pass 
constitutional muster.  Even with the proposed revised plan, the Application does not propose 
any direct vehicular, bike, or pedestrian access to Highway 26.  Under Hill v. City of Portland, 
293 Or App 283, 290 (2018), and Brown v. City of Medford, 251 Or App 42, 53 (2012), the City 
cannot, as a matter of constitutional law, require frontage improvements to a road or highway 
that is not to be used for access.    

Finally, there is nothing in the record or the Staff Report even approaching a showing that the 
parkland dedication, Dubarko Road extension, and Highway 26 frontage improvements are 
“roughly proportional” to the impacts of the proposed development.  

C. SDC 17.100.100.G.2 prohibits the City from requiring an extension of 
Dubarko Road through the site.  

SDC 17.100.100 governs street requirements for subdivisions.  SDC 17.100.100.G establishes 
exemptions from otherwise-applicable street requirements.  Subsection G.2 provides: 

“Standards for street connections do not apply to freeways and other highways 
with full access control.” 
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As explained in ODOT’s September 1, 2021 letter (which is listed as Exhibit N to the original 
Staff Report), Highway 26 is access controlled.  Therefore, the City unambiguously lacks the 
authority to require a connection of Dubarko Road to Highway 26.  

D. OAR 660-012-0045 does not apply to the proposed development. 

Staff and the Planning Commission cite to OAR 660-012-0045 as a basis for denial.  This is 
improper for at least two reasons.  For one, this administrative rule is not an approval criterion 
and as such cannot be the basis for denial of the Application.  Moreover, it establishes 
obligations for a local government’s plan and land use regulations; it does not apply directly to 
review of subdivision application.  Even if it did, it establishes obligations that the City must 
meet, not the Applicant.  As such, it cannot be used as a basis to deny the Application. 

3. Planning Staff’s recommendation for denial is inconsistent with applicable law. 

The original Staff Report identified twelve reasons for denial.  With the Applicant’s revisions, 
Staff has reduced its original list to only four reasons for denial.  The Applicant addresses each 
of the four bases for Staff’s recommendation for denial, below, and uses the numbering used in 
the updated Staff Report. 

1) The subdivision proposal does not meet subdivision Criteria 17.100.60 (E)(1), (2), 
(3), (4), (5), and (6).  

RESPONSE:  Staff’s conclusion is incorrect for the following reasons.  

• 17.100.60.E.1. “The proposed subdivision is consistent with the density, setback and 
dimensional standards of the base zoning district, unless modified by a Planned 
Development approval.” 

o This criterion is not clear and objective as required by ORS 197.307(4) 
because the phrase “consistent with” is not clear and objective. 

o The Application satisfies the density requirements in the applicable zones.   

o Staff’s only basis for finding that frontage standards are not met is due to the 
Applicant’s plan not to extend Dubarko Road.  Staff’s position does not make 
sense because there is no basis within the SDC to require frontage 
improvements along a street that is not actually proposed by the Application.   

o Chapter 82’s requirement that homes “face a transit street” is not applicable 
because, as noted above, the City’s TSP and Pedestrian Mater Plans are not 
incorporated into the City’s Land Use Regulations.  ORS 197.195. 

o Pursuant to ORS 197.522(3), if the transit street orientation requirement in 
SDC 17.82.20.A did apply, it could be met with the following condition: 
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“All residential structures on lots abutting Highway 26, Dubarko Road, and 
Street B shall have their primary entrances oriented to Highway 26, Dubarko 
Road, or Street B. If a lot abuts two or more of these streets the residential 
structure shall be oriented to the highest classification of street.” 

This condition was apparently proposed in paragraph 42 of the original Staff 
Report.  Under ORS 197.522(3), the Council is required to impose this 
condition in lieu of denial because it would ensure satisfaction the frontage 
orientation requirement.    

• 17.100.60.E.2. “The proposed subdivision is consistent with the design standards set 
forth in this chapter.” 

o As an initial matter, 17.100.60.E.2 cannot apply to the application because the 
phrase “consistent with” is not clear and objective as required by ORS 
197.307(4) and similarly, E.2 does not identify which “design standards” 
apply.  

o Staff’s basis in finding 29 of the revised Staff Report for concluding that 
subsection E.2 is not met relies upon the following arguments: 

 That the project does not provide a Dubarko Road connection to 
Highway 26; 

 That the project does not meet the “Street Connectivity Principle”; 

 That the project “does not provide safe and convenient options for 
cars, bikes, and pedestrians”; 

 That the project “does not create a logical, recognizable pattern of 
circulation” and “does not provide a future street plan that promotes a 
logical, connected pattern of streets.” 

 That the project “does not spread traffic over many streets so that key 
streets such as Langensand Road and Highway 211 are not 
overburdened”; 

 That the project does not “provide connectivity to other streets within 
the development and to existing and planned streets outside the 
development”; and 

 That the applicant did not submit information on block lengths. 

o Staff is incorrect in the above findings for the following reasons: 
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 As explained above, the City cannot require an extension of Dubarko 
Road to Highway 26 because such a requirement is not incorporated 
into the City’s land use regulations.  Moreover, SDC 17.100.100.G.2 
provides that “standards for street connections do not apply to 
freeways and other highways with full access control.”  Highway 26 is 
access controlled by ODOT.  

 The “Street Connectivity Principle”3 does not apply because it is not 
clear and objective as required by ORS 197.307(4).  

 The Application already shows the pattern of existing and proposed 
streets as required by SDC 17.100.100.E.  Regardless, subsection E is 
not clear and objective because it includes the requirement that the 
plan “promote a logical, connected pattern,” which is not clear and 
objective as required ORS 197.307(4); nor is the requirement that a 
plan show new street extensions to adjacent parcels “where 
development may practically occur.”  If the Council concludes that a 
different future street plan is required, it can require that as a condition 
of approval pursuant to ORS 197.522(3).  

 The requirement in SDC 17.100.100.F that “all streets, alleys and 
pedestrian walkways shall connect to other streets within the 
development and to existing and planned streets outside the 
development and to undeveloped properties that have no future street 
plan” is not applicable because it is not clear and objective, as required 
by ORS 197.307(4).  Even if it were, the plan clearly demonstrates 
how the proposed internal street systems connect with other streets in 
the vicinity.  

 The requirements that the project “create a logical, recognizable 
pattern of circulation,” “provide a future street plan that promotes a 
logical, connected pattern of streets,” and “spread traffic over many 
streets so that key streets such as Langensand Road and Highway 211 
are not overburdened” are not clear and objective. 

                                                 
3 The “Street Connectivity Principle” is set forth in SDC 17.100.100.A as follows:  “A. 
Street Connectivity Principle. The pattern of streets established through land divisions should 
be connected to: (a) provide safe and convenient options for cars, bikes and pedestrians; (b) 
create a logical, recognizable pattern of circulation; and (c) spread traffic over many streets so 
that key streets (particularly U.S. 26) are not overburdened.”  This is not clear and objective 
because it does not define the following terms: “safe and convenient,” “a logical, recognizable 
pattern of circulation,” “spread traffic,” “many streets,” and “overburdened.”  It is also not clear 
and objective because it does not explain how a “pattern of streets” should be “connected.”  
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 The block length standards in SDC 17.100.120 are as follows:

“A. Blocks. Blocks shall have sufficient width to provide for two tiers
of lots at appropriate depths. However, exceptions to the block width
shall be allowed for blocks that are adjacent to arterial streets or
natural features.

B. Residential Blocks. Blocks fronting local streets shall not exceed
400 feet in length, unless topographic, natural resource, or other
similar physical conditions justify longer blocks. […]”

These standards are not clear and objective because the terms 
“appropriate depths,” and the phrase “unless topographic, natural 
resource, or other similar physical conditions” are ambiguous.  

 Regardless, block length information is available because the 
subdivision plan sheets are to scale.  This is a submittal requirement 
and does not provide a basis for denial of the Application.  Exhibit 1 
demonstrates how block length standards are met. 

• 17.100.60.E.3. “The proposed street pattern is connected and consistent with the
Comprehensive Plan or official street plan for the City of Sandy.”

o As explained above, this criterion is not applicable because the City’s
Comprehensive Plan and TSP have not been incorporated into the City’s land
use regulations as required by ORS 197.195.

o As explained above, the City has not demonstrated the required essential
nexus and rough proportionality required by Nollan and Dolan.

o The Applicant is not required to extend Dubarko Road under SDC
17.100.100.G.2 because Highway 26 is access controlled by ODOT.

o The Bull Run Terrace application materials are not in the record of this
Application; therefore any Applicant statements in those materials are not
relevant to the approval criteria. Regardless, that application was for a post-
acknowledgement plan amendment which is not subject to ORS 197.195.

• 17.100.60.E.4. “Traffic volumes shall not exceed average daily traffic (ADT)
standards for local streets as detailed in Chapter 17.10, Definitions.”

o Mike Ard, the Applicant’s transportation engineer, provided an updates to the
existing transportation impact study (TIS) dated September 27, 2021 which
demonstrates that the Application satisfies this section.
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• 17.100.60.E.5. “Adequate public facilities are available or can be provided to serve 
the proposed subdivision.”  

o This standard is not applicable under ORS 197.307(4) because the phrase 
“adequate public facilities” is ambiguous and subjective.  

o The Applicant incorporates in its response to this argument its above 
responses to the requirements for parkland dedication, an extension of 
Dubarko Road, and the requirement for frontage improvements along 
Highway 26. 

• 17.100.60.E.6. “All proposed improvements meet City standards.”  

o In finding 33 of the revised Staff Report, Staff identified three reasons why it 
believed the above criterion is not met.  These are (1) the lack of an extension 
of Dubarko Road to Highway 26, (2) the lack of frontage improvements on 
Highway 26, and (3) the lack of dedicated parkland.  As explained above, 
these are not legally permissible bases for denial.  

o Regardless, the above criterion is not applicable under ORS 197.307(4) 
because the criterion does not identify which City standards are applicable, 
and does not explain what is sufficient to “meet” those standards.    

 7) The applicant does not propose to extend Dubarko Road to intersect with 
Highway 26 consistent with the requirements of the Sandy Development Code or the 2011 
Transportation System Plan.  

RESPONSE:  As explained in detail above, the City cannot require an extension of Dubarko 
Road to Highway 26 because such a requirement is not incorporated into the City’s land use 
regulations.  Moreover, SDC 17.100.100.G.2 provides that “standards for street connections do 
not apply to freeways and other highways with full access control.”  Highway 26 is access 
controlled by ODOT.  Finally, as explained above, the City has not met its burden of 
demonstrating an essential nexus or rough proportionality for this requirement, as required by 
Nollan and Dolan. 

8) The applicant does not include highway frontage improvements along Highway 
26 consistent with the Sandy Development Code. 

RESPONSE:  Under Hill v. City of Portland, 293 Or App 283, 290 (2018), and Brown v. City of 
Medford, 251 Or App 42, 53 (2012), the City cannot, as a matter of constitutional law, require 
frontage improvements to a road or highway that is not proposed for access.  As the City cannot 
require such frontage improvements, the above statement is not a permissible reason for denial.   

Regardless, if the Council believes that this requirement can pass constitutional muster, pursuant 
to ORS 197.522(3) the Council should impose a condition of approval requiring frontage 
improvements along Highway 26 consistent with the requirements of the SDC.   
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12) This subdivision proposal does not propose to dedicate 0.93 acres of parkland as 
required by Chapter 17.86. The additional .96 acres could expand Deer Pointe Park 
consistent with the Parks and Trails Master Plan that was adopted in 1997.  

RESPONSE:  As explained in detail above, the City cannot require dedication of 0.93 acres to 
add to Deer Pointe Park for the following reasons: 

• The City’s Parks and Trail Master Plan is not incorporated into the City’s land use 
regulations as required by ORS 197.195, and is therefore inapplicable to the 
Application. 

• The process by which the City can require parkland dedication as opposed to a fee-in-
lieu is not clear and objective; therefore, the parkland dedication requirement cannot 
apply under ORS 197.307(4).  

• Staff has made no attempt to demonstrate an essential nexus or rough proportionality 
of the parkland dedication requirement, as required by Nollan and Dolan. 

Regardless, Exhibit 1 demonstrates how the Applicant could provide the minimum required park 
area.  Pursuant to ORS 197.522(3), if the Council nonetheless concludes that it is not barred from 
requiring the park dedication, it can impose a condition of approval requiring a park area as 
shown on Exhibit 1 of this letter.  The proposed park area consists of 1.08 acres, which exceeds 
the minimum parkland dedication amount by 14 percent.  As explained above, there is no 
enforceable requirement that the park be dedicated to abut the existing Deer Pointe Park 
property. 

4. Response to Additional Staff Findings. 

Staff made some additional findings in its revised Staff Report which, while not stated as bases 
for denial, the Applicant responds to, below.    

A. The applicant proposes two cul-de-sacs but does not propose a pedestrian 
connection to streets beyond the cul-de-sacs as required by Section 
17.84.30.  

RESPONSE:  Staff’s conclusion in finding 64 is incorrect for the following reasons.  

• SDC 17.84.30(B) is not clear and objective and therefore inapplicable under ORS 
197.307(4), for the following reasons: 

o The phrase “safe and convenient pedestrian and bicyclist facilities that strive 
to minimize travel distance to the extent practicable shall” is ambiguous, 
subjective, and requires the use of discretion in its application.   

o The definition of “safe and convenient” in subsection (B)(1) does not make 
the phrase clear and objective because the definition itself relies on ambiguous 
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and subjective terminology, including “reasonably free from hazards,” 
“interfere with or discourage travel for short trips,” “a direct route of travel 
between destination” and “meet the travel needs of pedestrians and 
bicyclists.”   None of these phrases are capable of objective measurement.  

• SDC 17.84.30 does not require pedestrian pathways to “streets beyond the cul-de-
sacs.”  Rather, it subjectively requires pedestrian and bicycle facilities “within and 
between new subdivisions, commercial developments, industrial areas, residential 
areas, public transit stops, school transit stops, and neighborhood activity centers such 
as schools and parks.”  Staff’s conclusion is incorrect because “streets,” as a general 
matter, are not on this list. 

• SDC 17.84.30(B)(2) does not expressly require pedestrian connections from cul-de-
sacs; it only requires pedestrian connections to be a minimum of 15 feet wide where 
they are proposed.  

• There is no specific requirement in the SDC for the Applicant to provide a pedestrian 
path directly from the cul-de-sacs to Highway 26 because the SDC does not 
specifically require pedestrian paths between cul-de-sacs and streets which do not 
abut cul-de-sacs.   

• Even if this standard were clear and objective, the Council can find that it is met with 
the public pedestrian easements to the proposed parkland shown on Exhibit 1, which 
abuts Highway 26.  

B. The revisions do not include a revised street parking plan.  

RESPONSE:  This is a submittal requirement, not a criterion.  Staff has not argued that a lack of 
a revised street parking plan causes the Application to not comply with any applicable criterion 
or standard.   

5. Conclusion. 

For the above reasons, the City Council should grant this Appeal and approve the Application 
with a condition requiring the tentative subdivision plan to be consistent with Exhibit 1. 

Best regards, 

 
Garrett H. Stephenson 

GST:jmhi 
Enclosures 

cc: Chris Crean (via email) (w/enclosures) 
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 Dave Vandehey (via email) (w/enclosures) 
 Ray Moore (via email) (w/enclosures) 
 Mike Ard (via email) (w/enclosures) 
 Tracy Brown (via email) (w/enclosures) 
 Tyler Henderson (via email) (w/enclosures) 
 Alex Reverman (via email) (w/enclosures) 
 Carey Sheldon (via email) (w/enclosures) 
 
PDX\126769\255102\GST\33422456.2 
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How much buildable land does Sandy currently have? 

The Sandy Urban Growth Boundary (UGB) currently contains about 2,110 acres of land 
(Table S-2). It is estimated that about 345 acres of this land contains development constraints 
resulting in about 1,765 net acres of buildable land.  

Table S-2. Total land, gross acres, Sandy UGB, 2014 

Zone Tax Lots Gross Acres Constrained Acres Net Acres 
Percent of 

Total 
LDR 1,891 844.7 194.0 650.7 36.9% 
MDR 430 249.5 50.3 199.2 11.3% 
HDR 564 177.0 27.0 150.0 8.5% 
C 331 295.8 25.4 270.4 15.3% 
I 68 220.1 29.2 191.0 10.8% 
Village C 8 10.7 0.0 10.7 0.6% 
Village LDR 583 256.3 17.1 239.2 13.5% 
Village MDR 174 47.1 1.6 45.6 2.6% 
Village HDR 134 8.9 0.4 8.5 0.5% 
Total 4,183 2,110.1 344.8 1,765.3 100.0% 

Source: City of Sandy 

How many dwelling units will Sandy have? 

Sandy will need to provide about 3,180 dwelling units to accommodate growth between 2014 
and 2034. Approximately 2,188 dwelling units (68.8 percent) will be single-family types, 
including single-family detached and attached dwellings, manufactured dwellings, row homes, 
and condos. Approximately 992 dwelling units (31.2 percent) will be multi-family housing. The 
density percentage for the residential plan designation is based on the existing land classification 
breakdown, with 68.8 percent designated Low Density Residential (LDR), 18.9 percent Medium 
Density Residential (MDR), and 12.3 percent High Density Residential (HDR). The proposed 
housing mix allows for up to 31.2 percent multi-family and a minimum of 68.8 percent single-
family. 

How much land will be required for housing? 

Table S-3 shows the forecast of needed acreage for the 3,180 dwelling units for the 2014 to 
2034 period. Semi-public uses are projected to locate within land designated for residential uses. 
The results lead to the following findings: 

≠ The current UGB has the capability of supplying 341.3 net acres for residential uses.  

≠ 575.7 net acres are needed to accommodate projected housing needs for the planning 
period. 
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Table S-3. Residential land needed for housing, Sandy UGB, 2014-2034 

Zones Percent 
Units 

Needed Net Acres ROW Acres 
Gross 
Acres 

LDR (SFR density) 52.4% 1,666 395.3 78.4 473.7 
LDR (R-1 density) 16.4% 522 80.2 13.4 93.6 
MDR 18.9% 601 60.9 10.7 71.6 
HDR 12.3% 391 39.3 7.5 46.8 
Total 100.0% 3,180 575.7 110.0 685.7 

Source: City of Sandy  

Table S-4 shows the residential land needed for the projected land capacity deficit. The 
results show the net and gross residential acres needed. 

Table S-4. Residential land needed for housing capacity deficit, Sandy UGB, 2014-2034 

Zone 
Units 

Needed 
Supply 

Units 
Replace- 

ment Units 

Unit 
Surplus 

(Deficit) Net Acres 
ROW 
Acres 

Gross 
Acres 

LDR (SFR density) 1,666 770 35 (931) (211.6) (42.3) (253.9) 
LDR (R-1 density) 522 421 23 (124) (19.1) (3.8) (22.9) 
MDR 601 579 19 (41) (3.7) (0.7) (4.5) 
HDR 391 632 32 209 13.9 --- 13.9 
I/C --- 34 34 --- --- --- --- 

Total 3,180 2,436 143 
Source: City of Sandy  

How many employees will Sandy have? 

Employment forecasts indicate that Sandy will add 3,719 jobs between 2014 and 2034. 
About 2,789 employees (75 percent) will be retail/service, 558 employees (15 percent) will be 
industrial, and 372 employees (10 percent) will be government. 

How much land will be required for employment? 

Table S-5 shows the forecast of needed net acres for employment growth and existing net 
acres for employment lands within the Sandy UGB for the 2014 to 2034 period. The results lead 
to the following findings: 

≠ The Sandy UGB has the capability of supplying 241.1 net acres for employment uses. 
The growth industry breakdown is 132.0 net acres for retail/service, 91.5 net acres for 
industrial, and 17.6 net acres for government. 

≠ The Sandy UGB needs 244.1 net acres to accommodate employment uses. The growth 
industry breakdown is 174.3 net acres for retail/service, 46.5 net acres for industrial, and 
23.3 net acres for government. 
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Dwelling unit and land deficiency, 2014 - 2034 

Supply for needed dwelling units and needed land is based on comparing the existing land 
supply to the land demand for the planning period. The following sections step through that logic 
and describe the deficiency for dwelling units and land in the Sandy UGB.  

Existing dwelling unit capacity 

The final step in the housing needs analysis is to allocate housing needs by plan designation 
to determine the number of needed housing units and gross acres required to meet identified 
housing needs for the 20-year period. It also provides an estimate of the net acres required in 
each zone to accommodate needed housing units. Table 3-18 shows net acres by Comprehensive 
Plan designation and by buildable lands classification. 

Table 3-18. Net acres by Comprehensive Plan designation and by buildable lands 

classification, Sandy UGB, March 2014 

Zone 

Net 
Vacant 

Acres 

Significant 
Redevelop-
ment Acres 

Moderate 
Redevelop-
ment Acres 

Total Net 
Acres 

LDR 85.8 14.0 7.9 107.7 

MDR 20.9 5.2 1.2 27.3 

HDR 24.6 4.7 0.4 29.7 

Village LDR 42.1 28.0 5.1 75.2 

Village MDR 8.2 3.6 0.8 12.6 

Village HDR 0.0 0.0 0.4 0.5 

Total 181.6 55.5 15.9 253.0 

Source: City of Sandy 

Sandy will need to accommodate 3,180 dwelling units for the planning period. Table 3-18 
shows that existing residential land within the UGB that is not platted or tentatively platted can 
supply 253.0 net acres. There is an additional 88.3 net acres of platted or tentatively platted land 
that is planned to accommodate an additional 621 dwelling units. Table 3-19 provides the total 
number of housing units that can be provided on the 341.3 acres of land, including 2,197 new 
dwelling units and 143 replacement dwelling units. As explained earlier in this chapter, 
approximately 109 replacement dwelling units are located on residential zoned land, while 34 
replacement dwelling units are located on commercial and industrial zoned lands. Replacement 
units are not counted as fulfilling demand for residential dwelling units as they are assumed to 
replace existing dwellings at the same site, or in the case of commercial/industrial land in 
conjunction with adjacent residential development. 

In addition, this analysis assumes that 34 additional dwelling units will be constructed in the 
mixed-use downtown Central Business District (C-1). The C-1 zoning district currently contains 
10 mixed-use dwelling units and it is anticipated an additional 34 units will be constructed from 
2014 to 2034 to offset the number of dwelling units removed from employment lands.  
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Table 3-19. Dwelling units accommodated on residential lands, Sandy UGB, 2014-2034 

Zone 

Platted/ 
Tentative 

Vacant 

Platted/ 
Tentative 

Redevelop-
ment Vacant 

Significant 
Redevelop-

ment 

Moderate 
Redevelop-

ment Total 

LDR 143 50 378 62 35 668 

MDR 56 0 230 57 13 356 

HDR 102 29 368 70 6 575 

Village LDR 82 25 206 174 32 519 

Village MDR 84 0 90 40 9 223 

Village HDR 50 0 0 1 6 57 

Total Dwellings 517 104 1,272 403 101 2,398 

Source: City of Sandy 

Dwelling Unit Calculations:  

 2,255 (new dwelling unit capacity) + 143 (replacement dwelling units) = 2,398 

dwelling unit capacity in residential land classifications 

 2,398 (dwelling unit capacity on residential land) – 143 (replacement dwelling units) 
+ 34 (new C-1 mixed-use dwelling units) + 4 (vacant lots identified by Filter 2) = 
2,293dwelling unit capacity in all land classifications 

 3,180 (needed dwelling units) – 2,293 (dwelling unit capacity in all land 
classifications) = minimum of 887 additional dwelling units needed  

The 3,180 needed dwelling units dwelling units require approximately 685.7 gross residential 
acres. The density percentage for the residential plan designation is based on the existing land 
classification breakdown, with 68.8 percent designated Low Density Residential (LDR), 18.9 
percent Medium Density Residential (MDR), and 12.3 percent High Density Residential (HDR). 
This analysis combines non-Village and Village Plan Designations together as density 
requirements are the same.  

Table 3-20. Residential land needed for housing, Sandy UGB, 2014-2034 

Zones Percent 
Units 

Needed Net Acres ROW Acres 
Gross 
Acres 

LDR (SFR density) 52.4% 1,666 395.3 78.4 473.7 

LDR (R-1 density) 16.4% 522 80.2 13.4 93.6 

MDR 18.9% 601 60.9 10.7 71.6 

HDR 12.3% 391 39.3 7.5 46.8 

Total 100.0% 3,180 575.7 110.0 685.7 

Source: City of Sandy 
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Table 3-21 details the amount of residential land needed to accommodate the identified 
housing capacity deficit. Table 3-21 includes the 143 replacement dwelling units that add to the 
deficit and the 34 mixed-use dwelling units in the C-1 zoning district that reduce the overall 
deficit, as explained above. Based on the housing mix of 68.8 percent single-family and 31.2 
percent multi-family within the land classifications at the identified percentages, the deficit of 
1,055 dwelling units in the LDR land classification, the deficit of 41 dwelling units in the MDR 
land classification, and the surplus of 209 dwelling units in the HDR land classification requires 
an additional 281.3 gross acres to accommodate residential land needs (Table 3-21). The acreage 
deficit is a portion of the required 685.7 acres identified in Table 3-20.  

Based on the above analysis, the existing residential land within the UGB can only supply the 
needed land for 2,293 dwelling units. As detailed in Table 3-21, the dwelling unit shortage of 
1,096 dwelling units need an additional 281.3 gross acres of land. Because land classifications 
are separate from one another the LDR and MDR lands require an additional 209 dwelling units 
above the minimum 887 additional dwelling units needed. 

Table 3-21. Residential land needed for housing capacity deficit, Sandy UGB, 2014-2034 

Zones 
Units 

Needed 
Supply 
Units* 

Replace-
ment Units 

Unit 
Surplus 

(Deficit) Net Acres 
ROW 
Acres 

Gross 
Acres 

LDR (SFR density) 1,666 770 35 (931) (211.6) (42.3) (253.9) 

LDR (R-1 density) 522 421 23 (124) (19.1) (3.8) (22.9) 

MDR 601 579 19 (41) (3.7) (0.7) (4.5) 

HDR 391 632 32 209 13.9 --- 13.9 

I/C --- 34 34 --- --- --- --- 

Total 3,180 2,436 143 
 

   

Source: City of Sandy 
Note: *The supply units include the four dwelling units on vacant lots that were identified by Filter 2. 

Based on the housing needs analysis, the following assumptions were made for housing by 
plan designation and type: 

 68.8 percent of housing will be single-family (including manufactured, condos and 
townhomes) and 31.2 percent multi-family. This proportion is consistent with the 
findings in this chapter.   

 52.4 percent of needed dwelling units will locate in the Single Family Residential 
zoning district within the LDR Plan Designation which allows single-family 
detached, single-family manufactured outright, and single-family attached or 
duplexes with an approved minor conditional use permit.  

 16.4 percent of needed dwelling units will locate in the Low Density Residential 
zoning district within the LDR Plan Designation which allows single-family 
detached, single-family attached, single-family manufactured (on individual lots and 
in manufactured home parks), row houses, and duplexes outright.    

 18.9 percent of needed dwelling units will locate in the Medium Density Residential 
Plan Designation which allows single-family detached, single-family attached, single-
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family manufactured (on individual lots and in manufactured home parks), row 
houses, duplexes, and multi-family outright.    

 12.3 percent of needed dwelling units will locate in the High Density Residential Plan 
Designation which allows single-family detached (in conjunction with a planned 
development), single-family attached, manufactured home parks, row houses, 
duplexes, multi-family, boarding houses, and residential facilities.    

 A portion of the land within the Urban Reserve Boundary has the Village designation. 
The Village designation allows all housing types allowed in the R-1, R-2, and R-3 
zones, including single-family detached, single-family attached, row homes, 
manufactured homes in parks, duplexes, and multi-family dwellings. The percentage 
of land designated with the Village designation will be determined during the future 
UGB expansion process. 

Summary 

The conclusions of the housing needs analysis for Sandy for the 2014 to 2034 planning 
period include the following: 

 3,180 new dwelling units will be needed for the planning period in a range of housing 
types including: single-family attached and detached, manufactured homes, duplexes, 
multi-family, and government assisted housing.  

 Housing is needed to accommodate a range of income-levels, especially those types 
affordable to low-income households. 

 The housing mix is 68.8 percent single-family (including manufactured, condos and 
townhomes) and 31.2 percent multi-family with 63.7 percent owner-occupied and 36.3 
percent renter occupied.   

 Housing development will result in an average density of 5.52 dwellings per net buildable 
acre. 

 The safe harbor approach allows local government to estimate that the 20-year land needs 
for rights-of-way, schools, and park land will together require an additional amount of 
land equal to 25 percent of the net buildable acres for residential zoning designations.  

 The existing UGB contains 341.3 net acres of residentially designated land. 

 To accommodate projected housing for the planning period 575.7 net acres or 685.7 gross 
acres of residentially designated land are needed. 

 The current Sandy UGB contains a gross acre deficit of 276.8 acres of low density 
residential land, a deficit of 4.5 acres of medium density residential land, and a surplus of 
13.9 acres of high density residential land to accommodate housing and other public land 
needs for the 2014 to 2034 period. 
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	1. Key issues.
	A. Parkland dedication.
	B. Dubarko Road.
	C. House orientation and frontage improvements on Highway 26.
	D. The City may apply only clear and objective standards, conditions, and procedures to the Application.
	E. The City cannot require dedication of parkland because the Development Code’s procedures for such requirement are not clear and objective.

	2. The City may not require dedication of parkland, extension of Dubarko Road through the Subject Property, or frontage improvements on Highway 26.
	A. The Transportation System Plan (“TSP”) and Parks and Trails Master Plan are not expressly incorporated into the land use regulations.
	B. In order to require dedication of parkland, an extension of Dubarko Road and or frontage improvements along Highway 26, the City must demonstrate that those requirements have an essential nexus and are roughly proportional to the project’s impacts ...
	C. SDC 17.100.100.G.2 prohibits the City from requiring an extension of Dubarko Road through the site.
	D. OAR 660-012-0045 does not apply to the proposed development.

	3. Planning Staff’s recommendation for denial is inconsistent with applicable law.
	4. Response to Additional Staff Findings.
	A. The applicant proposes two cul-de-sacs but does not propose a pedestrian connection to streets beyond the cul-de-sacs as required by Section 17.84.30.
	B. The revisions do not include a revised street parking plan.

	5. Conclusion.
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